STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

MARLENE C. BERTHELOT, d/b/a FOUR
PALMS MANOR

Petiti oner,
Case No. 99-2485

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

RECOMMVENDED ORDER

A hearing was held in this case in St. Petersburg, Florida,
on Cct ober 20, 1999, before Arnold H Pollock, an Adm nistrative
Law Judge with the D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Renee H Gordon, Esquire
Gay and Gordon, P.A
Post O fice Box 265
St. Petersburg, Florida 33731

For Respondent: Karel L. Baarslag, Esquire
Agency for Health Care
Adm ni stration
2295 Victoria Avenue
Ft. Myers, Florida 33901

STATEMENT OF THE | SSUES

The issue for consideration in this matter i s whether
Respondent’ s Ext ended Congregate Care (ECC) |icense for the

facility at 302 11th Avenue, Northeast, in St. Petersburg,



Florida, should be renewed, and whether her |icense to operate
that assisted living facility should be disciplined because of
the matters alleged in the denial letter dated April 16, 1998,
and in the Admnistrative Conplaint filed herein on Decenber 15,
1998. Ms. Berthel ot requested formal hearing on those issues,
and this hearing ensued.

PRELI M NARY MATTERS

By letter dated April 16, 1998, the Agency for Health Care
Adm ni stration’s Bureau of Health Facility Conpliance notified
Ms. Berthelot that her application for renewal of her ECC
license for Four Palnms Manor, an assisted living facility she
oper ated, had been deni ed because the facility failed to
mai ntain a standard license for the two years previous to the
application. By letter dated Decenber 2, 1998, the Agency’s
conpl i ance bureau al so advi sed her that her renewal application
for a license to operate the assisted living facility had been
deni ed because the facility failed to nmeet m ni mum i censing
requi renents when, after a period of conditional |icensing from
April 8 through Cctober 7, 1998, it failed to correct eight
deficiencies previously identified. Thereafter, by
Adm ni strative Conpl aint dated Decenber 15, 1998, the Agency
indicated its intention to i npose admnistrative fines totaling

$2, 400, because of discrepancies noted in a survey of the



facility conducted on Decenber 30, 1997, and followed up on
March 26, 1998.

Ms. Berthel ot requested formal hearing on these conbi ned

al l egations, and this hearing ensued.

At the hearing, the Agency presented the testinony of Ann
DaSilva, an assisted living facility surveyor for the Agency,
and i ntroduced Agency Exhibits 1 through 4. Ms. Berthel ot
testified in her own behalf and presented the testinony of Betty
J. Revels, the senior person on staff at Four Palnms. She al so
i ntroduced Four Pal ns Exhibits A through F

A Transcript of the proceedings was filed Novenber 5, 1999.
Subsequent to the receipt thereof, both counsel submtted
matters in witing. These matters were carefully considered in
the preparation of this Reconmended O der

FI NDI NGS OF FACT

1. At all tinmes pertinent to the issues herein, the Agency
for Health Care Adm nistration (Agency) was the state agency in
Florida responsible for the licensing and regul ati on of assisted
living facilities in this state. Respondent Marlene C
Bert hel ot operated Four Palnms Manor, a |licensed assisted |iving
facility located at 302 11th Avenue, Northeast, in St.

Pet ersburg, Florida.
2. Ann DaSilva had been a surveyor of assisted living

facilities for the Agency for at |least five years at the tine of



the initial survey in this matter that took place in Decenber
1997. On that occasion, Ms. DaSilva, in the conpany of another
surveyor, M. Kelly, inspected the facility in issue on a
routine basis. At that tinme, Ms. DaSilva noted that with regard
to at |l east one resident, there was no health assessnent by the
resident’s physician in the resident’s file. A health
assessnment should contain the physician' s evaluation of the
resident’s capabilities and needs, as well as his or her initial
status upon adm ssi on.

3. Inthis case, Ms. DaSilva found that the health care
provi der had not addressed the skin integrity of the resident at
the tinme of adm ssion as should have been done. This is
i nportant because if the resident had had a skin problemor sone
other health problem the resident m ght well not have been
eligible to reside in the facility because facilities of this
kind normally do not have the capability of treating pressure
sore ul cers.

4. M. DaSilva also found that the health assessnent did
not accurately reflect the resident’s status at the tinme of the
survey. She found the resident was far | ess capabl e of doing
what the health assessnent said she could do, and the assessnent
was neither current nor accurate. The resident required

assistance in all activities of daily living, and it was



reported the resident fell out of bed because she coul d not
stand. This situation was witten up as Tag A-40S3.

5. Tag A-403 was re-cited in a foll owup survey conduct ed
on March 26, 1998. At that tinme the surveyor found that the
heal th assessnent did not address the resident’s nethod of
medi cation adm nistration. On adm ssion, the resident was
receiving no nmedications at all. After she began taking
medi cations, the facility failed to get an order from her
physician to indicate how the nedications were to be
adm ni stered, self or with help of staff adm nistration. Tag A
403 was cited for a third tine in the October 1998 survey where
the sane deficiency, as cited in the March survey, the failure
of the file to reflect how the resident’s nmedications were to be
adm ni stered, was again cited. The record still did not
i ndicate how the resident was to receive her nedications. This
tag was classified as a Cass |ll deficiency and that
classification appears to be appropriate.

6. Tag A-406, which deals with the facility’'s need for an
evaluation of the resident’s ability to self-preserve in case of
energency, was also cited as a deficiency in the Decenber 30,
1997, survey. There was no evidence in the file that such an
eval uati on was acconplished during the first 30 days after

adm ssion regarding this resident as is required by rule.



Ms. DaSilva observed the resident in bed at 9:30 a.m, and the
nurses’ notes reflected she was totally dependent and needed
help with loconotion. The resident suffered from cerebral pal sy
W th severe paresis (weakness) on one side. This situation

rai sed the surveyor’s concern as to whether the resident could
get out of the facility in the event of an energency. No

i ndi cation appeared in the records or docunentation regarding
this resident, and no suppl enent was provi ded upon the request
of the surveyor.

7. Ms. DaSilva also heard the resident call out for
assi stance, a call which remained unanswered because the one
staff nmenber on duty at the tinme was not in the i nmedi ate area.
Ms. DaSilva observed that the resident was not able to stand
W t hout assistance but the facility's paper-work indicated the
resident could self-anbulate. This was obviously incorrect.
When the facility admnistrator, Ms. Berthelot, was called by
her staff manager, she cane to the facility to assist in finding
the requested paperwork, but was unable to locate in the file
any evaluation of the resident’s capability to self-preserve.

8. Tag A-406 was re-cited in the March 1998 survey because
again there were two residents who had been in the facility for
over 30 days without any evaluation of their ability to self-
preserve. It was cited for a third tinme during the October 1998

survey when the surveyor found two ot her residents who had been



in the facility for over 30 days but who had not been eval uated
for their ability to self-preserve, and notw thstanding a
request for such docunentation, none was found or produced.
This resulted in Tag 406 being classified as a Class ||
defi ci ency.

9. At the March 26, 1998, survey, Ms. DaSilva cited
Tag A-504, which deals with the requirenent for direct care
staff to receive training in patient care wwthin 30 days of
being hired. The Agency requires docunmentati on of such
training, and surveyors look at the files of the staff nenbers
on duty to see if the enployee’'s file contains certification of
the proper training, appropriate application information,
references, and |like material. This information is needed to
ensure that the enployee is qualified to do the job. Here,
exam nation of the facility's files failed to show that the one
staff person on the prem ses during the evening shift Mnday
t hrough Friday, Enployee No. 1, had had the proper training. It
al so appeared that Enpl oyee No. 3, who was hired to work al one
on Thursday and Friday eveni ngs and Saturday and Sunday day
shifts, also did not have any record of required training. This
subject matter was again cited during the Cctober 1998 survey.
Wen Ms. DaSilva requested the file of the individual on duty,

there was nothing contained therein to reflect the individual



had had the required training. This was properly classified as
a Cass Il deficiency.

10. Tag A-505 was also cited as a result of the March 1998
survey. This tag deals with the requirenent for staff who
provi de personal services to residents to be trained in
provi di ng those services. M. DaSilva asked for and was given
the facility' s files but could find no evidence of proper
trai ni ng having been given. This subject matter was again cited
as a result of the COctober 1998 survey. At the hearing,
Respondent presented certificates of training in personal
hygi ene, nedication policy and training, and direct care 2-hour
staff training, given to all enployees of all Respondent’s
facilities. These certificates reflect, however, that the
training was adm ni stered on April 22, 1998, after the March
1998 survey but before the Cctober 1998 survey, though that
survey report reflects the itemwas again tagged because of
enpl oyees schedul ed to work al one who did not have docunentati on
of appropriate training. This was a Class Il deficiency.

11. As a result of the Decenber 1997 survey, Ms. DaSilva
also cited the facility under Tag A-602, which deals with
medi cation adm ni stration, and requires staff who adm nister
medi cations to be trained in appropriate nethods. At the tine
of the survey, Ms. DaSilva observed a staff nenber pour

medi cations from prescription bottles into her hand, take the



medi cations to the resident, and give themto her. This staff
menber was not a licensed person and only licensed staff may
adm ni ster nedications. At the tinme, when asked by Ms. DaSil va,
the staff nenber admtted she was not |icensed and had not
received any training in nedication adm nistration.

12. Tag A-602 was again cited as a result of the March
1998 survey because at that tine Ms. DaSilva observed a staff
menber assist a resident correctly, but when she | ooked at the
records, she found the nenber had not received the required
training. This has, she contends, a potential for inproper
medi cations being given which could result in possible harmto
the resident. This Tag was again cited as a result of the
Cct ober 1998 survey. On this occasion, Ms. DaSilva' s review of
records or enployees who had indicated they had assisted with
medi cations reveal ed no evidence of appropriate training. Here
again, the training was certified as having been given in Apri
1998, and Respondent contends that by the tine of the October
1998 survey, the certificates were in the records. They were
not found by the surveyors, however, and it is the operator’s
responsibility to nmake the records available. This constitutes
a Cass Il violation.

13. Under the rules supporting citation Tag A-703, a
facility nust have an ongoing activities programinto which the

residents have input. On Decenber 30, 1997, Ms. DaSilva



interviewed the residents who indicated there was no activities
program at Four Palnms. Ms. DaSilva observed no pl anned
activities taking place over the six to seven hours she was
there. This deficiency was re-cited during the March 1998
survey. Again, Ms. DaSilva interviewed the residents who

i ndi cated they watched TV or wal ked. A calendar of activities
was posted, but there was no indication any were taking place,
and upon inquiry, a staff nmenber indicated none were being done
that day. The activities cal endar provided by the staff nmenber
nmerely listed potential activities, but did not indicate when or
where they woul d take pl ace.

14. Ms. DaSilva again cited the facility for a deficiency
inits activities programas a result of the COctober 1998
survey. At this tinme, she observed no activities during the
time she was at the facility. The staff nenber on duty reported
that the planned activity was not done because she did not have
time to do it. At that tine, residents were observed to be
lying on their beds or watching TV. The one staff person on
duty was cooking, cleaning, or helping residents with care
issues. This is a Cass Il deficiency.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this

case. Section 120.57(1), Florida Statutes.

10



16. Assisted living facilities in Florida are |licensed by
t he Agency under the provisions of Chapter 400, Part 111,
Florida Statutes, and the Agency is required to conduct periodic
eval uations of those facilities for conpliance with pertinent
statute and rul e.

17. Deficiencies noted during an evaluation are classified
as either Class I, Cass Il, or Cass IIl deficiencies. dass
1l deficiencies are those which are determ ned to have an
indirect or potential relationship as opposed to an i mredi ate
danger or direct relationship to the health, safety, or security
of the residents.

18. Ratings assigned by Agency eval uators are designated
as standard, conditional, or superior. A standard rating neans
the facility has no Class | or |l deficiencies, has corrected
all Cass Ill deficiencies wwthin the time specified therefor,
and is in substantial conpliance with established criteria.

19. The conditional rating, which the Agency seeks to
award here, neans that this facility, due to the presence of
Class Il deficiencies not corrected within the tinme set
therefor, is not in substantial conpliance at the tinme of the
survey with established criteria.

20. The Agency has the burden of proof in this case to
establish, by a preponderance of the evidence, that there was a

basis for inposing a conditional rating on Four Palm Manor’s

11



license. Florida Departnment of Transportation v. J.WC., Inc.,

396 So. 2d 776 (Fla. 1st DCA 1981; Balino v. Departnent of

Heal th and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA

1977).

21. The evidence of record clearly establishes that the
Agency correctly issued Class Il deficiencies in the initial or
first follow up inspection which remai ned uncorrected by the
subsequent foll ow up evaluations. Therefore, it properly
awar ded Four Pal ns Manor a Conditional license for the period
fromApril 8, 1998 through October 7, 1998.

22. Inits letter to Ms. Berthelot, Four Pal ns’

Adm ni strator, dated Decenber 2, 1998, the Agency cites as its
basis for denial of her renewal application for an operating
license the fact that the facility:
failed to neet the m ninmumlicensing

requi renments pursuant to s. 400.414(1) (1),

F.S. After a period of conditional |icense

4/ 8/ 98 through 10/7/98, the facility failed

to correct 8 deficiencies cited during

surveys conducted 12/10/97, 3/26/98 and

10/ 26/ 98.
This citation is incorrect. Section 400.414(2)(e) Florida
Statutes, authorizes the Agency to deny, revoke, or suspend a
license for:

Five or nore repeated or recurring identical

or simlar Cass Ill violations of this part

which were identified by the agency during

the | ast biennial inspection, nonitoring
visit, or conplaint investigation and which,

12



in the aggregate, affect the health, safety,
or welfare of the facility residents.

23. Here, the evidence shows that there were nore than
five recurring identical or simlar Cass Ill violations
identified in the last three surveys. However, though each,
taken alone or in conbination with the other, mght constitute a
threat to residents, there was no significant evidence of record
to indicate that the health, safety, or welfare of any of the
residents was actually being affected. Therefore, it would be
i nappropriate to deny renewal of the basic operating |icense.

24. The Agency also has denied the facility renewal of its
Ext ended Congregate Care |license because it failed to maintain a
standard license for the previous two years prior to renewal .
The letter denying the license renewal is dated April 16, 1998,
and it refers to the conditional license period extending from
April 8, 1998 to October 7, 1998, alnost six nonths in the
future. However, the Agency failed to establish when the prior
ECC |icense was due to expire or when the application for
renewal was submtted. Section 400.407(3)(b), Florida Statutes,
provi des that application for renewal of an ECC |icense may be
denied if the facility did not maintain a standard |icense for
two years. This provision also requires the Agency to give
notice of approval or denial within 90 days after receipt of

request for issuance or application. |In the instant case, since

13



the denial letter was dated April 16, 1998, the application nust
have been subm tted subsequent to January 16, 1998. Since the
two year period relates to the date of application for renewal,
and since the denial letter was dated on April 16, 1998, only

ei ght days after the issuance of the conditional |icense, the
Agency has not established, by a preponderance of the evidence,
that the disqualification period applies in this case.
Therefore, denial of the renewal of the ECC |license is not
appropri ate.

25. Section 400.419(3)(c), Florida Statutes, authorizes
the Agency to inpose an adm nistrative fine upon |licensed
facilities for uncorrected Class |Ill deficiencies. The statute
provides that the fine shall be not |ess than $100 nor nore than
$500 for each violation. |In the Adm nistrative Conplaint as
filed, the Agency cited eight separate violations for each of
which it sought to inpose a fine of $300. However, at heari ng,
t he Agency presented evidence on only six of the alleged
violations. Therefore, it seeks to inpose a total
adm ni strative fine of $1,800. Under the circunstances of this
case, only four of the six alleged violations present any
reasonabl e basis for discipline. That dealing with the activity
schedul e, while proven, nust be | ooked at in the Iight of
reason. This facility is not a large facility with extended

staff. Only a fewindividuals reside in the facility, and there

14



is no indication that any of them evidenced any di spl easure or
di ssatisfaction with the activities available to them
Consequently, no fine is appropriate.

26. Wth regard to the admnistration of nedications, this
is by far the nost significant of the alleged violations. Even
here, however, the evidence or record showed that upon re-
eval uation, the staff nenber properly dispensed the nedication
but the surveyor’s review of the records failed to reveal the
menber had received the appropriate training. Again, since the
staff nmenber was properly dispensing the nedications, it may be
assunmed the individual had been trained to do it that way.
Therefore, the discrepancy is one of record keeping rather than
action. No fine is appropriate.

27. The remaining four alleged violations all relate to
record keeping and the failure to docunent training or
exam nations. Under the circunstance of this case, inposition
of nmore than a $100 fine for each of the four violations would
be i nappropri ate.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Agency for Health Care Adm nistration
enter a final order granting Respondent renewal of a license to

operate Four Palm Manor, an assisted living facility at 302 11th

15



Avenue, Northeast in St. Petersburg, Florida; granting renewal
of the ECC license for the sane facility; and finding Respondent
guilty of Cass Ill deficiencies for Tags 403, 406, 504, 505,
602, and 703 on the surveys done on Decenber 30, 1997, and
March 26, 1998. An administrative fine of $100 shoul d be
i nposed for each of Tags 403, 404, 504, and 505.

DONE AND ENTERED this 13th day of Decenber, 1999, in

Tal | ahassee, Leon County, Florida.

ARNCLD H. POLLOCK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488- 9675 SUNCOM 278- 9675
Fax Filing (850) 921-6947

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of Decenber, 1999.

COPI ES FURNI SHED

Karel L. Baarslag, Esquire

Agency for Health Care Adm nistration
2295 Victoria Avenue

Fort Myers, Florida 33901

Renee H. Gordon, Esquire

Gay and Gordon, P.A

Post O fice Box 265

St. Petersburg, Florida 33731
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Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

Julie @Gllagher, General Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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